Novenber 24, 2003

Honorable Victor V. Vierra

Chi ef of Police

Hawai i County Police Depart nent
349 Kapi ol ani Street

Hil o, Hawaii 96720

Dear Chief Vierra:

Re: Police Departnment Miug Shots

This is to confirmthe oral opinion provided to Major Cheryl
Reis of the Hawaii County Police Departnent by the Ofice of
I nformation Practices ("OP") on June 27, 1994, concerning the
public's right to inspect and copy booki ng phot ographs or "nug
shots" of arrested individuals.

Maj or Reis contacted the O P for advice in responding to
requests that the Hawaii County Police Departnent received from
several mainland and Hawaii nedi a organi zations for a copy of the
mug shot of M. Sanuel Reeves, who was recently convicted of a
crimnal offense in the County of Hawaii. M. Reeves is
apparently the father of actor Keanu Reeves.

In our tel ephone conversation, the QP informed Major Reis
that nmug shots mai ntained by the Hawaii County Police Departnent
woul d not be protected from di scl osure under any of the
exceptions in section 92F-13, Hawaii Revi sed Stat utes.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), nug
shots or booki ng phot ographs mai ntai ned by the county police
departnents nust be made avail able for inspection and copying
upon request.
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BRI EF _ANSWER

Yes. Mg shots are governnent records for purposes of the
UPA It is our opinion that only the UPA' s "clearly
unwarrant ed i nvasi on of personal privacy" exception would
arguably permt the county police departnments to withhold access
t o booki ng phot ographs or nug shots of individuals who have been
arrest ed.

Based upon the principles set forth in OP Opinion Letter
No. 91-4 (Mar. 25, 1991), and in U S. Suprene Court and state
court decisions concerning nmug shots and arrest records, it is
our opinion that the disclosure of a nug shot woul d not
constitute a clearly unwarranted invasion of personal privacy
under the U PA

Accordingly, we find that the Hawaii County Police
Departnent nmust make a copy of M. Samuel Reeves' nug shot
avai l abl e for public inspection and copyi ng upon request.

DI SCUSSI ON

The Ul PA provides that "[e]xcept as provided in section
92F- 13, each agency upon request by any person shall make
government records avail able for inspection and copying during
regul ar business hours.” Haw. Rev. Stat. § 92F-11(b) (Supp
1992). Under the U PA, the term"governnent record" neans
"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.
§ 92F-3 (Supp. 1992) (enphases added). Mg shots kept by the
Hawai i County Police Departnment are governnent records for
pur poses of the U PA

In the opinion of the OP, only the UPA' s "clearly
unwarranted i nvasi on of personal privacy" exception, section
92F-13(1), Hawaii Revised Statutes, would arguably permt the
Departnment to withhold a copy of M. Reeves' nug shot.

In OP Opinion Letter No. 91-4 (Mar. 25, 1991), we concl uded
that the disclosure of chronologically conpiled arrest or police
blotters maintained by the county police departnments woul d not
constitute a clearly unwarranted invasion of personal privacy
under the U PA. This conclusion was based upon state court
deci sions holding that an arrest is a public, not a private event
and that secret arrests are a "concept odious to a denocratic
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society." OP Op. Ltr. No. 91-4 at 9, quoting, Mrrow v.
District of Colunbia, 417 F.2d 728, 741-42 (D.C. Gr. 1969).

Further research we have conducted reveal s that the
di scl osure of an arrested person's nug shot would not constitute
a clearly unwarranted i nvasi on of personal privacy. For exanple,
in Paul v. Davis, 424 U S. 693 (1976), the U S. Suprenme Court
hel d that a police departnent's circulation to nerchants of a nug
shot of a person thought to be an active shoplifter would not
inplicate any constitutionally protected right to privacy:

Davis clainms constitutional protection

agai nst the disclosure of the fact of his
arrest on a shoplifting charge. H's claimis
based, not upon any challenge to the State's
ability to restrict his freedomof action in
a sphere contended to be "private" but
instead on a claimthat the State may not
publicize a record of an official act such as
an arrest. None of our substantive decisions
hold this or anything like this, and we
decline to enlarge themin this matter.

Davis, 424 U. S. at 713.

Simlarly, in Detroit Free Press, Inc. v. Qakland County
Sheriff, 418 NW2d 124 (Mch. C. App. 1987), the court held
t hat booki ng phot ographs of suspects charged with fel onies
awaiting trial were not protected from discl osure under an
exception to the M chigan Freedom of Information Act for records
of a personal nature, the disclosure of which would be a clearly
unwarranted invasion of privacy. Noting that cormment (c) to
§ 652D of the Restatenent (Second) of Torts (1977) states that
publicity concerning arrests are natters of legitimte public
concern, the court stated:

We concl ude that the disclosure sought
by plaintiff in this case would violate
nei ther comon | aw nor constitutional
principles of privacy and that, using the
approach outlined in Justice Cavanagh's
opinion in State Enpl oyees Ass'n,
nondi scl osure is not justified under [the
M chi gan Freedom of Information Act]
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: The initial inquiry in any approach
under § 13(1)(a) is whether the information
sought is "of a personal nature.” W find
that the information sought in this case is
not of such nature. According to the
plaintiff, Bullock and Mtchell had been
arrested and charged with felonies and were
awaiting trial at the time of plaintiff's
request for release of the booking

phot ographs. Any court proceedi ngs had been
open to the public. Based on the facts of
this case, we are persuaded that the booking
phot ographs of these two persons reveal ed no
"information of a personal nature” wthin the

meani ng of § 13(1)(a).

Detroit Free Press, 418 N.W2d at 130; see also, Patterson v.

Al T egan County Sheriff, 502 NW2d 368 (Mch. C. App. 1993);
Penberton v. Bethlehem Steel Corp., 502 A 2d 1101, 1119 (M. App.
1986) ("we cannot regard appellant's 'nmug shot' as being a
private fact; it is by law, a public record to which the public
may have had access").

Li kewi se, in Texas Open Records Decision No. 616 (Aug. 13,
1993), the Texas Attorney CGeneral found that a nmug shot of an
i ndi vi dual who was convicted of an offense was not protected from
di scl osure under the Texas Open Records Act. The Texas Attorney
General noted that the "nmug shot" pertained to a closed | aw
enforcenment investigation, and that disclosure of the nug shot
woul d not inplicate common |aw or constitutional privacy
concept s:

[I]nformati on may be wi thheld on conmon | aw
privacy grounds only if it is highly intimte
or enbarrassing and it is of no legitimte
concern to the public.

We do not believe that the requested
"mug shot," which was taken in connection
with an individual's arrest for an offense
for which he was subsequently convicted and
is currently serving tine, is intimte or
enbar r assi ng.

Texas Open Records Decision No. 616 at 3 (footnotes omtted).
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Based upon the principles set forth in OP Opinion Letter
No. 91-4 and the above-cited authorities, it is the opinion of
the AP that disclosure of M. Reeves' mug shot woul d not
constitute a clearly unwarranted invasion of personal privacy
under section 92F-13(1), Hawaii Revised Statutes.

Addi tionally, because we do not believe that any of the
ot her exceptions in section 92F-13, Hawaii Revised Stat utes,
woul d permt the Hawaii County Police Departnent to wthhold
access to this nug shot, we conclude that it nust be made
avai |l abl e for inspection and copyi ng during regul ar busi ness
hour s.

Pl ease contact nme at 586-1404 if you or your staff should
have any questions regarding the advice set forth above.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

HRJ: sc
C: Jeffrey S. Portnoy, Esq.
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